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The Texas Depammt of Public Safety (the “dqrtment”) has IWGVHI two 
requests fbr information relating to II department promotional process. Spmi6caUy, the 
requestor seeks “all hand-written notes cdl& assembled or maintahed by or for the 
Depmmud in conaecdon with the Motor Vehicle Services promotion m and “all 
doauaents...thatwacnlieduponbytheDepartmentindaaminiDgthatIwouldaotbe 
selected for promotion to Sageant Investigator ia the Motor Vehicle Theft Savice as a 
resultoftheApril1993intaviewp~“including”theoralewminationnports,rrcorecl 
aadnotesthatwaecompiledbyeachboardm~...mdacoWofthebackgrwad 
illvdgdonspuformedoneacllcfllldidlltethlltappearedbeforetlleboard.” Inadditim 
tberequestors#Lstbepublicportionsof”thepasonnel~esofepcbcandidatewbo 
appeadbe8oretlleboard.” Youadviseusthatsomeoftherequestedinformationluls 
bcm made available to the requestor, specitically, the public portions of the requested 
pcrsond 6lea. You have submitted to us for review, however, represadative samples of 
the ymainhg inf0rmati~ incMing an applicant’s backgmd investigati~ profkonal 
cat&cam and comnmdatio~ tramcripts from educational htitutionq an applicaatk 
personaihistorystatement,adqwhnentoralexamhtionreport,andrepresentative 
samples of notes taken by promotion board members. You object to rdease of this 
information under subchapter C of the Texas Open Records Act (the “act”), Government 
code chapter 552.’ 

‘we wtc that the Smay-third Legirlaturc qcakd V.T.C.S. attide 625247a. Acts 1993.73d 
Lcg,dL268.~46. TbcopalRccordsAcliswwaldiscdhthc thunam’ Cade ti chspter 552. Id. 
~:;m~onofthcOpaa~mmisAaiatbc-Codcisa-- Id. 
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discretion to keep the notes or not. On the basis of the foregoing, you claim that notes 
taken by individual board members during oral interviews are not subject to the Open 
Records Act. We disagree. Section 552.021 of the act provides in pertinent part: 

(a) Information is public information if under a law or 
ordinance or in ccwmection with the tkmsuction of oflcial business, 
it is collected assemblsd, or maintained: 

(1) by a govemmental body; or 

(2) for a governmental body and the govannental body 
owns the it&ormation or has a right ‘of access to it. 

Gov’t Code $552.021 (emphasis added). It is immaterisl under the act whether an official 
who holds records regarding official business has discretion to generate or maimain the 
records. Cj. Attorney Generai Opiion IM-1143 (1990) at 2; Open Records Decision No. 
142 (1976) at l-2. Clearly, the board members’ notes, to the extent they exist, were 
created “in connection with the tmmaction of official business,” i.e., in the coutw of the 
promotion board’s e&ration of applicants for public employment. Accordingly, we 
conclude that the personal notes are public records subject to the act under section 
552.021(a)(l). You claim that the requested i&umation is excepted from requkcd public 
disclosure by sections 552.102 (former section 3(a)(2)), 552.111 (former section 
3(a)(ll)). and 552.122 (former section 3(a)@)) of the act. 

Section 552.102 excepts 5om reqdred public disclosure “information in a 
perso~4 file, the disclosure of which would constitute a clearly Mwalmlted illvasiM of 
personsl privacy.” Section 552.102 protects personnel Sle information only ifits release 
would cause an invasion of privacy under the test atticmated for section 552.101 of the act 
by the Texss Supreme Court in ItAsbiaI Fotm&ion v. Texpr Industrial Acci&nt 
Board, 540 S.W.2d 668,685 (Tcx. 1976), cert. denied, 430 U.S. 931 (1977). See Hubert 
v. Harte-Hanks Tex. Newspqers, 652 S.W.Zd 546, 550 (Tex. App.-Austin 1983, writ 
refd n.r.e.). Under the I- Foundation case, information may be withheld on 
~~~~wprivacygroundsontyifitishighlyintimateoranbarrassingandisofno 
legidmate concern to the public. Generslly, the public hss a legitimate intemst in the job 
quali6cations of public employees. Open Records Decision Nos. 470; 467 (1987). 
Information previously held by this office not to be protected by common-law privacy 
interests includes, for example, applicants’ and employees’ educationsl training names and 
addresses of former employers, dates of employment, kind of work, salary, and reasons for 
leaving; names, occupations, addresses and phone numbers of character references; job 
prdirencesorabitity;andbirthdates,height,weight,maritalstatus,andsocialsecwity 
munbers. See Open Records Decision No. 455 (1987); see u&ro Open Records Decision 
Nos. 470,467; 444 (1986); 421 (1984); 405 (1983). 

An applicant’s personal financial inComudio4 however, may be excepted from 
required public disclosure under section 552.101. In Open Records Decision No. 373, 
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this office addressed the availabiity of personal financial information submitted to a city by 
an applicant for a housing rehabilitation grant. In that decision, this office concluded as 
follows: 

[a]ll 6mmcial information relatiq to an individual - in&ding 
sources of income, salary, mortgage payments, assets, medical and 
utilitybiissocislsecurityandveteransbelleti~retirementalldstate 
as&umcebeneths,andcredithistory-ord&ilysatisiiesthefirst 
rqhment of common law privacy, in that it constitutes highly 
intimateorembau&ngtbctsabouttheindivi~suchthatits 
public disclosure would be highly objectionable to a person of 
OrdiMly salsiiies. 

OpenRecordsDecisionNo.373(1983)at3. Whetherthepubtichasalegithnateinterest 
in such information, however, must be determined on a case-by-case basis. Id.; see ah 
Open Records Decision Nos. 600 (1992); 545 (1990). In Open Records Decision No. 
545, this 0Bice applied a similar presumption to persons) &tan&l itSormation of public 
employees and held that, absent “special circumstan ccs,” information concerning a public 
emplloyee’s participation in a deferred compensation plan is protected from disclosure by 
common-law privacy. Open Records Decision No. 545 at 4-5. 

The personal history statement submitted to us for review includes information 
about the applicant’s financial history and past credit .history. This information reveals the 
appkads sources of income, salary, mortgage payments, assets, credit history, and other 
personal finan&l information. We conclude that this information is highly intimate or 
embamusiog. Moreover, the information you have provided does not indicate any specisl 
W that would make the applicant’s persona) fimmchd information a matter of 
legitimate public concern. Accordingly, most of the 6mmcial history and past credit 
history segmwts of the persons) history statement must be withheld from required public 
disclosure under section 552.102 of the act. The mmaining information submitted to us 
for review, including the applicant’s background investigation, proftionsl cert%cates and 
W~OIIS, transcripts Tom educational institutions, the department oral examination 
report, the representative samples of the personal notes of promotion board members, and 
the remain@ portions of the persona) history statemet& contains no information that is 
intimate or embanassing. Moreover, this information is of leghimate interest to the 
public. In addition, this office has previously held that a public employee’s salary is 
disclosable. See Open Records Decision Nos. 455; 342 (1982); see u.!ro Gov’t Code 
5 552.022(2). Accordmgly, this information may not be withheld Tom required public 
disclosure under section 552.102. 

You also claim that the requested information is excepted from requimd public 
disclosure by section 552.111 of the act, which excepts an “interagency or intraagency 
memorandum or letter that would not be available by law to a party in litigation with the 
agency.” Some of the documents you have submitted for our review clearly do not 
wnsthute internsl memoranda containing communications between department 
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employees. Such documents, e.g., proftional certhkates and wmmendauons and 
transkpts 8om educational institutions, do not fhll within the section 552.111 exception 
illallyevwt. 

Furthermore, in Open Records Decision No. 615 (1993), this office mexamined 
the section 552.111 exception and held that section 552.111 excepts only those internal 
wmmunidons consisting of advice, rewmmendatio~ opinion and other material 
retlecting the policymaking prowssu of the govemmental body at issue. An agen@r 
pokymakhg limaions, however, do not enwmpass internal administmtive or personnel 
matters; disclosure of information mlating to such matters will not inhibii free discus&on 
mong agency persormel as to policy issues. Id. at 5-6. As the information submitted to 
us for review relates to an intemal administrative and personnel matter, we wnchrde that 
section 552.111 does not except it from squired public disclosure. 

Fii, you claim that some of the requested information is excepted from 
zE&%sc by section 552.122 of the Govemment Code. Section 552.122 

(a) A curricuhnn objective or test item developed by an 
educational institution that is funded wholly or in part by state 
rev-. . [and] 

(b) A test item developed by a licensing agency or govemmental 
body. 

hv’t Code 5 552.122.2 In particular, you claim that the notes and evaluations wntained 
in the information submitted to us for review include “test items” that are protected by 
section 552.122. No prior decision of this office has examined section 552.122 in the 
wntut of employee ekal~olls and records l&lung to employee inmrviews. 
Consequently, we must determine whether this type of intbrmation wnstitutes “test items” 
for putposes of the section 552.122 exception. 

Prior to the enactment of seztion 552.122. this office aclmowledged that the 
statutory power to conduct examinations for licensing and other purposes carried the 
implied power to maintain the wnfidentislity of the test items, particularly where the test 
items were used in subsequent exsminations. Under this analysis, test items were deemed 
wntidemtid under section 552.101 of the Government Code (formerly section 3(a)(l), 
article 6252-17a, V.TC.S.). For instance, in Attorney General Opiion H-483 (1974) at 2, 
this office wnchrded that a statute (in this case, article 459Oc, V.T.C.S.) that authorked 
the Board of Examiners in the Basic Sciences to administer board exams for certitication 
purposu also implied the authority to msintain the wntidentiality of the 

vhesevay-dlildLegislaturcdcldtdlbcrd-lo”alllialhlmobjcdives’illfomlcraatioa 
3(a)(22), V.T.C.S. article 6252-17a See Act% 1993,73d Leg.. ch. 347,# 8.30, at 1557. This armdmnt 
is mt dludcd in tk wdilicadon offonaer scaion 3(a)(22) as se&on 552.122 ofthe Gownnat C&c. 
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board exam questions. Relying on the well established principle that a statutory 8rant of 
express power carries with it by necessary implication every other power necessary for the 
execution of that power, this office concluded that 

[a]lthough there is no express provision in article 459Oc making the 
Board’s exam&tion questions confidential either before or after they 
havebeenadmim&&webelievethatthestatutotyauthorityto 
conduct fsxamidons necesmr$ implies the authority to maintam 
the wn6dentislity of the specific questions with which the applicant’s 
knowledge of a subject is to be tested. 

Id. at 2; see &.o Attorney General Opiions JM-640 (1987) @ding that the Polygraph 
Examinem Board’s statutory authority to wnduct licensing examinations implied the 
autbity to withhold tiom disclosure examination questions and answers); H-242 (1974) 
at 5 (holding that the Board of Vocational Nurse Examimrs wtdd withhold under section 
552.101 exami~ions it was statutorily requimd to administer to applicants for licensure); 
Open Rewrds Decision Nos. 353 (1982) (holding that a city oniimmce requiring any 
pasof *desiring to qualify for a ‘master electrician’s license’” to take and pass a particular 
usmmation implied the authority to withhold the examination questions Tom public 
disclosure); 118 (1976) (applying the policy of “imptied wntidentishty” to bring Merit 
System Council wmpethive exami&ions within the protection of section 552.101).3 

Asnotedabove,akeyfactorintheanalysisapptiedbytheseearty~ons~ 
whethaornotthecxMinrtionquestionsatissuewereused~infUture~~. 
See. e.g., Attorney General Opinion Jh4-640 at 3; H-483 at 3; Open Becords Decision 
Nos. 353; 118. Where it was the policy of the govemm entalbodytoreusetestquestiot& 
release of such questions would “wmpromise the eSbct&ness of tbture exami&ions.’ 
Open Becords Decision No. 118. 

In 1987, the legislature added section 3(a)(21) (which was later rem&emd as 
section 3(a)(U) and is now codified as section 552.122) to the act. Acts 1987,7Oth Leg., 
ch. 1053, 5 1, at 3585. section 3(a)(21) was an express provision that excepted from 
requid public disclosure “curricuhuu objectives and test items developed by educational 
institdons that are 8mded wholly or in part by state revenue.” See Open Rewrds 
Decision No. 537 (wncluding that former section 3(a)@) provided express authority to a 
school district to withhold from the public copies of examination questions and answer 
keys). In 1989, the legislature amended former section 3(a)(22) to except from disclosure 
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“test items developed by licensing agencies or govemmental bodies.” Acts 1989, 71st 
Leg., ch. 1248, 5 9, at 5025: 

Si this exception, now section 552.122, was amended in 1989 to encompass 
“test items developed by licensing agencies or governmental bodies,” it has no longer been 
necessary to determine whether a legislative grant of authority to administer tests carries 
with it the implied authority to preserve the wnfidentiality of the testing items, because 
section 552.122 expressly excepts test items from required public disclosure. The Open 
Rewrds Act, however, does not define the term “test items.” As a result, we must next 
detmmiu the meaning of this term within the context of section 552.122. 

WordsaotdetinodinastaMemaybeundastoodintheirordinarymeaning. See 
In re Edote of Fur, 553 S.W.2d 676, 679 (Tex. Civ. App.-Amarillo 1977, writ refd 
er.e.); Gov’t Code 8 312.002. The de6nition of “test” depends on the wntext. In the 
educationsl context, “test” is detined as “[a]ny series of questions or exercks or other 
means of measuriq the skill, knowledge, intelligence, capacities, or aptitudes of an 
individual or group.” WEBSTER’S NEW’ INT’L DlcIlONARY 2609 (2d ed. unabridged 
1947). In the psychological wntext. “test” is defined as “[a] means of messming an 
iadividual’sabilityinanydirpaion,byuseofsomestandardtasLorsai~oftaskstobe 
performed.” Id. The word “test” acqires more speciticity when read in wntext with 
prior decisions of this office. In wnstndng the term “curriculum objectives,” which was 
inchrded in former section 3(a)(22), this office refer& to a test as part of the “process by 
which a student’s ksming or knowledge is evaluated.” Open Records Decision No. 566 
(1990) at 2. Thus, the term “test item” in section 552.122 generally includes any smndard 
means by which an individual’s or group’s knowledge or abiity in a particular area is 
evaluated. An evaluation does not necesrkly constitute a test, however, simply because 
itis~eda9atest,becauseitiswmprisedofquestionsandanswers,orbecauseit 
involves some sort of scoring system. Whether information falls within the section 
552.122 exception must be determined on a case-by-case basis. 



Mr. CharlesKaralraphian -Page7 (ORD-626) 

We now wnsider the particular information at issue here, You have submitted to 
us for review the department’s policies governing the employee promotion process.’ The 
requestor seeks informstion relating to promotion to the position of “Motor Vehicle Theft 
SergWgator.” Chapter 7 of the “Department of Public Satbty’s General Manusl,” 
titled “Personnel Policies, Procedures, Benefits, and Records,” explains the procedures by 
which department employees are promoted. Section 26.10 of that chapter applies to the 
position of “Motor Vehicle Theft Sergeantivestigator,” and provides, in part, as follows: 

1) A test to determine specific knowledge in the field of crimiwl 
investigation ad current events. This would be a test developed by 
the Depmnmt to determine the knowledge of the applicant in the 
field of wiminsl investigation and may wver such subjects as the 
Texas Penal Code, the Code of Ctiminsl Prow&m, Laws of Sesrch 
and Seizure, Laws of Arrest, Laws of Evidence, and Techniques of 
Criminal Investigation, and would include questions on world atihirs. 

2) An interview bosrd will be held for the applicants who 
~wusfully wmpkte the witten examin&on. 

Weareadvisedthatthewritten examination and the oral interview board are wparate 
mquiranents for promotion to serges& The i&onnation at issue here does not relate to 
the written uamhation, but to the “interview board.” As the department’s General 
~dasnotindicate~informationrelatingtoanintaview~forthe 
position of “Motor Vehicle Theft SergwnGwesdgator,” wntains “test it-” we must 
looktotheinformatonsubmittedtousforreviewtodaamine~itfallswithintbe 
section 552.122 exception. 

You have submitted representative samples of the information you seek to 
withhold under section 552.122, including severs) copies of a dowment titled “oral 
ExamMion Beport” (form Pe4Oa), a document titled “Promotional Potendal Bating 
(krm HQ-127) a document titled “Performance Evaluation Report” (form PE-24). and 
the handwritten notes of interview board members. The Pe4Oa is the oral board swte 
sheet. This form is used during the oral interview bosrd promotional process. You advise 
that it “is a subjective evahration given to each applicant for promotion by each interview 
board member” and includes a numeric.al evaluation of the employee and may include the 
written wmments of interview board members. The HQ127 is completed by the 

vhapm 411 oflk Govemnmtcadccolltaias- govmingtllcDeparmwntofFablic 
s&y. i3dioa411.007oftllatchaptcrprovidcqhpart: 

@)Appoimmorpmlmtiollofaaofllarorempkyallluetbcbasadoll 
maitdetamadbyuamiwtiollllndw~mleetllatlakcilllo 
wwtduadoll the applids a& phy!bl wlldition, oxpcriula, 8lKl edmaha. 
Erhpraonwbohasan~~~nonfileforapwitionintbedcpertmcnt~ 
bcgivwrcasmablewrincnnotiaofibttiaumdplxcoftboaezami~ons. 
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employee’s supervisor at the time the employee makes known his intention to seek 
promotion. It is generally an evaluation prepared by the applicant’s supervisor and 
includes a numerical rating of the employee. The PE-24 is the annuai evaluation given an 
employee by his supervisor. This evaluation measures the employee’s job performsnw 
during the previous year and wntains the supervisofs rating of the employee’s 
perform~w as well as any aress needing improvement. An employee’s job strengths or 
superior performance are also noted on this form. Piiy, the handwritten notes prepared 
by the interview board members contain information wnceming individual employees who 
appeared before the board, includii notations retlecting the employee’s baclcgro~ 
appwrance, demeanor, and responses to questions. 

We conclude that forms Pe4Oa, HQ-127. and PE-24 contain no Sbrmation that 
wnstitutes ‘test items” within the meaning of section 552.122. The Pe4Oa contains six 
“Factors to Consider” which are rated on a scale from 0 to 500, inchtding “General 
Qusli6wtions,” “General Appearsnw,” “AnalyticsI,” “Judgment,” “Abii to Get Along 
With Others,” and “Career Potential.” It does not involve an evaluation of an applicant’s 
hnowledge in a particular area. The HQ-127 and PE-24 wntain information regarding 
the applicant’s past employment performsnce and rate such general criteria as “Attitude 
and Loyalty,” “Judgment,” “Expression and Communication,” “Initiative snd 
-ess,” “Bmpatlly,” “Patienw” and %pend&iity,” “Planning and 
Oigs&ing,” “Quality of Work,” “Grooming and Dress,” “Inhiak,” and “Energy 
Cowervation.” The HQ-127 and PE-24 do not elicit responses to questions, nor do they 
require the presenw or input of the employee to complete. Moreover, the “testing 
uiteria on these forms are generally available to department employees. Acwrdingly, 
thesethreeformsmaynotbewithheld fromrapidpblicdisclornueundasection 
552.122 of the Govemment Code and must be released in their emirety. 

Fiiy, we consider the hsndwritten notes of the intenkw board members. You 
claim that release of this information would reveal test questions. The notes appear to 
retlect the board memw evaluations of the applicants betiore the board and wntain 
notations retlecting the applicants responses to questions. In some situatiork% disclosure 
of the answers to test questions might reveal the questions themselves. See Attorney 
General Opiion IM-640 at 3. The board members’ notations at issue here, however, do 
not themsdves reved any specific “test items.” Acwrdingly, the handwritten notes of the 
intenkv board members may not be withheld under section 552.122 and must be released 
intlleirwtirety. 
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SUMMARY 

The tam ‘test item” in section 552.122 of the Texai Open 
Records Act, Government Code chapter 552, inch&s any standard 
means by which an individual’s or group’s knowledge or abii in a 
pattiwlar area is evaluated. It does not encompass evaluations of an 
employeek ovaall job perfbrmsnw or suit&ii. Whether 
information &Us within the section 552.122 exception rmrst be 
determined on a case-by-case basis. 
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